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Enforcement Trends –
What’s Hot and What’s Not!

• Panelists:

– Julie Foerster, Project Director, Digital Assets
Internal Revenue Service

– Daniel Mayo, Esq., 
Withum, Smith & Brown, PC - Red Bank, NJ 

– Victor A. Jaramillo, Esq., 
Caplin & Drysdale - Washington, D.C. 

• Moderator: 
– Guinevere M. Moore, Esq.,

Moore Tax Law Group, LLC - Chicago, IL
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Employee Retention Credits

Refundable payroll tax credit

Up to $5,000 per employee in 2020 and up to 
$7,000 per employee for each of the first three 
calendar quarters in 2021 (total of $26,000 per 
employee)

Exploded in December 2020 when the law 
changed to allow taxpayers that received a 
PPP loan to claim the ERC

What is the ERC?
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 Significant decline in gross receipts
– >50% drop in gross receipts in any quarter in 2020 compared to the same 

quarter in 2019

– >20% drop in gross receipts in any quarter in 2021 compared to the same 
quarter in 2019

 Full or partial suspension of operations
– U.S. governmental order that limited commerce, travel, or group meetings due 

to Covid-19

– Impact on business is more than nominal (measured by 2019 gross receipts 
or employee hours)

– Cannot conduct operations comparably through telework

2 Main Tests for Eligibility

 IRS is aggressively auditing ERC claims

 IRS is auditing many ERC claims before they are paid

 IRS is conducting detailed audits of the calculation of gross receipts to ensure there is no shifting 
between or among calendar quarters

 IRS is asking for copies of governmental orders and explanations regarding the effect they had on 
the taxpayer’s business operations

 IRS is requesting taxpayer interviews

IRS Audits

5

6



11/14/2022

4

October 19, 2022 – IRS issues press release
advising taxpayers to be wary of third parties that 
promise tax savings that are too good to be true

– Tax credit shops are advising taxpayers to claim the 
ERC when they do not qualify

– Red flag – large upfront fees or a fee that is 
contingent on the amount of the refund

– Improperly claiming the ERC could result in taxpayers 
being required to repay the credit along with penalties 
and interest

– Likely signals increased IRS enforcement activity

IRS Warning

Digital Assets
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Digital Asset Enforcement
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• IRS Notice 2014-21 provides that the IRS will treat virtual 
currency as property for federal tax purposes and 
provides guidance on how general federal tax principles 
apply to virtual currency transactions

• July 2018, the IRS announced a Virtual Currency 
Compliance campaign to, among other things, address tax 
noncompliance related to the use of virtual currency 
through outreach and examinations of taxpayers

• June 2020 – Microtask CCA

– Issue: Is convertible virtual currency received by an 
individual for performing a microtask through 
crowdsourcing or similar platform taxable income?

– Conclusion: Yes, a taxpayer who receives convertible 
virtual currency in exchange for performing a microtask 
through crowdsourcing platform has received 
consideration in exchange for performing a service and the 
convertible virtual currency received is taxable as ordinary 
income.

Digital Asset Enforcement
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Digital Asset Enforcement
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• IRS has now issued five John Doe summons to various digital asset 
exchanges (Coinbase, Kraken, Circle, SFOX, Bank Safra) seeking 
information on users with activity over $20,000 

• IRS believed to also have information on digital asset transactions obtained 
through filings by digital asset exchanges and other platforms of Payment 
Card and Third-Party Network Transactions/Third Party Settlement 
Organizations (TPSO)
– A TPSO is required to report payments made to a merchant on a Form 

1099-K if, for the calendar year, the gross payments made to the 
merchant exceed $600 (for calendar years 2022 and later)

– A TPSO is the central organization which has the contractual 
obligation to make payment to participating payees of third-party 
network transactions.

– Requires, among other things, an agreement or arrangement whereby 
persons have agreed to settle transactions for the provision of goods or 
services

• 1099-K, 1099-DA, the OECD’s Crypto Asset Reporting 
Framework, and FATCA

Digital Asset Enforcement

• In July 2019, the IRS began sending letters to taxpayers with virtual currency 
transactions that had potentially failed to report income and pay tax from virtual 
currency transactions or did not report their transactions properly. See IR-2019-132.

• By the end of August, more than 10,000 taxpayers received these letters.

• For taxpayers receiving these educational or soft letters, there are three variations: 
• Letter 6173
• Letter 6174
• Letter 6174-A

• Per the IRS, all three versions strive to help taxpayers understand their tax and filing 
obligations and how to correct past errors. The letters point to appropriate 
information on IRS.gov, including which forms and schedules to use and where to 
send them.

• Form 1040 for the 2021 tax year includes the question “At any time during 2021, did 
you receive, sell, send, exchange, or otherwise dispose of any financial interest in 
any virtual currency?”  The question was first included in 2019.
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Criminal Tax Enforcement

• Virtual currency is an ongoing focus area for IRS Criminal 
Investigation. 

• The Chief of the Criminal Investigation of the IRS has 
announced that he anticipates the public announcement of 
criminal prosecutions of taxpayers who failed to report 
cryptocurrency transactions.

14

Draft – 2022 Form 1040, U.S. Individual Income Tax Return
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Tax Year 2022 Form 1040 – Instructions – Draft of 10/17/22
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Digital Asset Enforcement 

The Internal Revenue 
Service is focusing on 
cryptocurrency tax 
evasion with virtual 
currencies, employing 
data analytics to 
uncover transactions 
that crypto users 
assumed were hidden
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Cannabis

Cannabis

• IRS has started publishing guidance on tax issues for the 

cannabis industry:
• Cannabis Industry Frequently Asked Questions -

https://www.irs.gov/businesses/small-businesses-self-

employed/cannabis-industry-frequently-asked-questions

• Providing Resources to Help Cannabis Business Owners 

Successfully Navigate Unique Tax Responsibilities -

https://www.irs.gov/about-irs/providing-resources-to-help-

cannabis-business-owners-successfully-navigate-unique-tax-

responsibilities

• Much is up in the air regarding this issue.

17

18



11/14/2022

10

IRS Funding

$80 billion in additional funding 
through FY2031

IRS Funding
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Source: https://crsreports.congress.gov/product/pdf/IN/IN11977
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Enforcement:

+$45.6B to hire more agents and acquire investigative 
technology

Operations 
Support

+$25.3B to cover routine costs like rent, facilities, printing, 
postage, security and IT

Business System 
Modernization

+$4.8B to upgrade systems used to administer taxpayer 
services, operations and cybersecurity

Taxpayer 
Services

+$3.2B to improve filing and account services, prefiling 
assistance and education

IRS Funding
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• August 10, 2022 Letter from Treasury Secretary Janet Yellen to IRS 
Commissioner Chuck Rettig:

– “I direct that any additional resources—including any new personnel or 
auditors that are hired—shall not be used to increase the share of small 
business or households below the $400,000 threshold that are audited 
relative to historical levels.”

– “Instead, enforcement resources will focus on high-end noncompliance. 
There, sustained, multi-year funding is so critical to the agency’s ability 
to make the investments needed to pursue a robust attack on the tax 
gap by targeting crucial challenges, like large corporations, high-net-
worth individuals and complex pass-throughs, where today the IRS has 
resources to initiate just 7,500 audits annually out of more than 4 million 
returns received.”

IRS Funding
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Campaigns/Dirty Dozen List

1. Use of charitable remainder annuity trusts (CRAT) to eliminate taxable gain

2. Maltese (or other foreign) pension arrangements misusing tax treaties

3. Puerto Rican and other foreign captive insurance companies

4. Monetized installment sales

5. COVID-19 related scams

– Economic Impact Payment and tax refund scams

– Unemployment fraud leading to inaccurate taxpayer 1099-Gs

– Fake employment offers posted on social media

– Fake charities

6. Unscrupulous tax professionals

– “OIC mills”

– Ghost preparers

– Inflated refunds

2022 “Dirty Dozen” List

24

23

24



11/14/2022

13

7. Text message, email phishing and phone scams targeted at 
taxpayers

8. Spear phishing attacks that attempt to steal return preparer 
log-in credentials

9. Concealing assets in offshore accounts and improper 
reporting of digital assets

10. High-income individuals who don't file tax returns

– Individuals earning more than $100,000 a year

11. Abusive syndicated conservation easements

12. Abusive micro-captive insurance arrangements

2022 “Dirty Dozen” List
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• Launched in January 2017 with 13 initial 
campaigns

• Currently 54 active campaigns
– Only two added in 2022:

LB&I Campaigns
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• 22 retired campaigns, including one recently retired:

• Not clear what it means to be “retired”
– “…campaigns that may have been fully implemented or 

operationalized. The results and feedback from these 
campaigns have been used to improve future identification 
of noncompliance and to develop tools to support future 
examinations.”

LB&I Campaigns
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Perennial favorites still on the list…

LB&I Campaigns
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Thank Yous!

Thank you to:

• Sandra R. Brown

• Melissa Wiley

• Aaron M. Esman
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