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Agenda

1. Background and Issue with Penalties 

2. Abatement Strategies

3. Civil Fraud Penalty
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Penalty Policy Considerations

• Encourage voluntary compliance

• Conserve IRS resources

• Provide clear guidance to taxpayers and practitioners

• Ensure consistent and fair treatment of the issues

• Ensure noncompliant behavior is penalized
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Qualifications for FTA

• Is the Tax Period 2001 or later?

• Is there a year with FTF, FTP, and or FTD?

• If the year with penalty is an SFR not replaced by an original return it 
does not qualify.

• Is the taxpayer compliant (last 6 years)?

• If the taxpayer owes, are they in an installment agreement?

• Have any penalties been assessed (Except Estimated Tax Penalty) in the 
prior 3 years? If yes, then disqualified unless those penalties were abated 
for reasonable cause or reversed.
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Which Tax Returns Qualify for FTA?

Note: If an entity does not appear on this list you should apply and let the IRS 
advise if there is a reason it does not qualify for FTA.
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Applying for FTA
• Phone Call

• Can call Practitioner Priority Service (PPS) or Automated Collections System (ACS) to 
make a verbal request for FTA

• Denial of a verbal request does not preclude making additional request over the 
phone or in writing.

• Written Request

• Can use form 843 or write a letter. Mail to the address on the most recent IRS notice OR 
processing center where taxpayer would file a paper return. 

• Written requests should generally only be made once. 

5

6



11/14/2022

4

7

How Reasonable Cause Abatements Impact FTA

• The Reasonable Cause Assister (RCA) will attempt to apply relief based 
on FTA before considering reasonable cause. 

• Example if a request for Reasonable Cause is submitted by the taxpayer 
and that tax year qualifies for FTA the abatement is coded as an FTA.

• Any year in the 3 Year Lookback where the penalties are completely 
removed by reasonable cause abatement or reversal are considered a 
clean year.

• Clean Year = Does not disqualify the FTA request.

IRS IRM 13.1.24.6.1.1.2 (05-11-2018) First-Time Abate – Clean 
Compliance History
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Critical Considerations

• FTA applies only to 
taxpayers not 
penalized for the three 
years prior

• Pull transcripts to 
confirm this!

• This case – “Has never 
owed anything”

• So far looks good….
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Ooops……
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Penalty Relief – IRS Notice 2022-36
Automatic Penalty Relief for Returns if filed by September 30, 2022

-Individual Income Tax Return (Forms 1040, 1040-C, 1040-NR, 1040-SR, etc.)
-Income Tax Return for Trusts and Estates (Form 1041)
-C Corporation Income Tax Return (Forms 1120, 1120-F, etc.)
-S Corporation Income Tax Return (Form 1120-S)
-Return of Partnership Income (Form 1065)
-Return of Private Foundations or Trusts Treated as Private Foundations (Forms 990-PF and 990-T)
-Information Return for U.S. Persons with Interests in Foreign Corporations (Form 5471)
-Information Return for U.S. Corporations with Foreign Owners (Form 5472)
-Information Return Related to Foreign Trusts and Estates (Forms 3520 and 3520-A)

The Notice also includes waivers of the penalty for failure to provide certain information to the IRS 
under IRC § 6721 (including Forms W-2 and W-3, as well as Forms 1094-C and 1095-C).
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Qualified Amended Returns
• 26 U.S.C. 6664 and Treas. Reg. 1.6664-2(c)(3)

• Revenue Procedure 1994-69

• Eligibility – Triggering events

• IRS contact of taxpayer regarding a civil audit or criminal investigation

• IRS contact of any person subject to a promoter investigation where the taxpayer claimed a tax benefit on a 
return directly or indirectly

• IRS contact of a pass-through entity regarding a pass-through item

• IRS serves a John Doe summons where taxpayer or related entity is part of the group and related to an 
activity on taxpayer’s return

• IRS announcement of settlement initiative regarding a listed transaction

• Effect – reduction or elimination of penalties
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Strategies for Exam

• Build credibility with the examiner through 
cooperation, timeliness, and transparency

• Assume penalties will be imposed and 
build defense throughout the exam

• Seek to discuss the examiner’s position 
and negotiate before it goes to 30-day 
letter
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Strategies for Appeals
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Appeals

• Wont just concede because of the policy considerations

• Argue for conceding but request the abatement

• Make sure to point out factors that support your argument:

• a. Client actually incurred the expense

• b. Client hired a competent-appearing professional

• c. Client provided all info and was attempting to comply

• d. Client has a good history

13

14



11/14/2022

8

15

Reasonable Cause - Appeals

• Does T/P explanation relate to the penalty?

• Do dates and times coincide?

• Could the non-compliance have been anticipated/prevented?

• Was it an honest mistake?

• Has T/P presented sufficient detail to determine if ordinary business 
care/prudence was used?

16

Reasonable Cause - Appeals

• Is the T/P a financial 
professional?

• What is the T/P’s history with 
compliance?

• Has the T/P had this issue 
before?

• Have there been prior 
abatements?
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Practice Tips

• Pull account transcripts to review history

• Charge the consult fee to review

• Get the documentation in advance and make sure it supports/lines up 
with the story
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Reasonable Cause
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Reasonable Cause - Failure to File/Pay

• Must be due to reasonable cause and not willful neglect

• Multiple years are bad

• Medical problems are good

• Death is better

• Insufficient funds are not a defense unless can show hardship
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Drafting the request

• Make the request – we are requesting penalty abatement for the 
following period(s)

• Factual background – how the client got here

• History – if a good history explain that

• Review the documentation – tab exhibits
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Reasonable Cause: Reliance on Tax Advice

• Relying on a tax opinion by a tax advisor may 
serve as a defense to the accuracy related 
penalty

• Must be objectively reasonable

• Must be based upon all pertinent facts

• Advice must not be based upon unreasonable 
factual or legal assumptions

• Does not cover the filing of a return that is 
missed
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Preparer/Promoter Penalties

• IRC §6694(a)—Unreasonable position

• IRC §6694(b)—Willful conduct or intentional or reckless disregard of 
rule/regs

• IRC §6695—Miscellaneous preparer misdeeds

• IRC §6695A—Appraisers

• IRC §6700—Promoters of abusive tax shelter
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Preparer/Promoter Penalties

• IRC §6701—Aiding/abetting understatement 
of tax

• IRC §6702—Frivolous returns

• IRC §6707 and 6707A—Information returns for reportable/listed 
transactions

• IRC §6708—List of advisees

• IRC §6713—Improper disclosure/use of return info by preparer
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Civil Fraud Penalty, Section 6663
I.R.C. § 6663:

Imposition of penalty

• If any part of any underpayment of tax required to be shown on a return is due to fraud, there shall be 
added to the tax an amount equal to 75 percent of the portion of the underpayment which is 
attributable to fraud.

a. Determination of portion attributable to fraud

• If the Secretary establishes that any portion of an underpayment is attributable to fraud, the 
entire underpayment shall be treated as attributable to fraud, except with respect to any portion of 
the underpayment which the taxpayer establishes (by a preponderance of the evidence) is not 
attributable to fraud.
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Evidence of Fraud

Internal Revenue Manual- IRM Section 25.1.6.4 (06-10-2021) provides:

Since direct proof of fraudulent intent is rarely available, fraud must be 
proven by circumstantial evidence and reasonable inferences. Fraud 
generally involves one or more of the following elements:

• Deception;

• Misrepresentation of material facts;

• False or altered documents;

• Evasion (i.e., diversion or omission).
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Common Indicators

• Understatement of income (e.g., omissions of specific items or entire 
sources of income, failure to report substantial amounts of income 
received);

• Fictitious or improper deductions (e.g., overstatement of deductions, 
personal items deducted as business expenses);

• Accounting irregularities (e.g., two sets of books, false entries on 
documents).
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Common Indicators, cont.

• Obstructive actions of the taxpayer (e.g., false statements, destruction of 
records, transfer of assets, failure to cooperate with the examiner, 
concealment of assets);

• A consistent pattern over several years of underreporting taxable 
income; and

• Implausible or inconsistent explanations of behavior.
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Common Indicators, cont.

• Engaging in illegal activities (e.g., drug dealing), or attempting to 
conceal illegal activities;

• Inadequate records;

• Dealing in cash, and;

• Failure to file returns.
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Clark v. Comm’r, T.C.Memo 2021-114 (Sept. 28, 2021)
• Mr. Clark owned an auto shop.  

• He substantially underreported his income on his tax returns.  

• In these same years he filed financial statements with the bank to obtain lines of credit 
and also reported his finances during his divorce proceeds.  

• When audited he did not provide IRS with bank records; he lied about his bank 
accounts; did not disclose or report his rental activity to the agent or on his tax returns; 
etc. 
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Applicable Defenses

• Badges not met;

• Burden not met (the government must provide clear and convincing 
evidence of fraud);

• IRS did not follow procedural requirements (IRS agent must present 
evidence of fraud, and penalty must be personally approved (in writing) 
by the immediate supervisor of the agent making the determination).
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Collateral Estoppel

• IRM 25.1.6.5 (06-10-2021) 

• Prevents a taxpayer that has been previously convicted of criminal tax 
evasion under IRC 7201, from asserting a defense to the civil fraud 
penalty. 

• Taxpayer may still argue that the actual tax amount and the amount of 
the underpayment reported in the return due to fraud are incorrect.   

• The doctrine of collateral estoppel applies only to the years for which the 
taxpayer has been convicted. 

• Intent must be established for non-conviction years. 

32

Questions?
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