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Agenda

• Overview of Collection

• What is “uncollectible status”?

• The definition of hardship

• Strategies for the practitioner
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IRS Collection Process

Assessment of the tax
10-Year Collection Statute
Billing Notices
Threat to levy and right to a hearing
Appeals (CDP, Equivalent, CAP)
Resolution
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Billing Notice
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Threat to Levy
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Letter 11
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Ways to Resolve Outstanding Debt

Installment Agreement

Uncollectable

Offer-in-compromise

Bankruptcy
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What is Hardship?

• A hardship exits if a taxpayer is unable to pay reasonable basic living 
expenses. 

• These cases involve no income or assets, no equity in assets and 
insufficient income to make a payment without causing a hardship.

• The basis of a hardship determination is from information about the 
taxpayer provided on form 433A or 433B.

• For more information about economic hardship and reasonable basic 
living expenses, see https://taxpayeradvocate.irs.gov/news/nta-blog-
the-irs-is-not-doing-enough-to-protect-taxpayers-facing-economic-
hardship

https://taxpayeradvocate.irs.gov/news/nta-blog-the-irs-is-not-doing-enough-to-protect-taxpayers-facing-economic-hardship
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How To Prove Hardship

• You will have to prove tax 
hardship to the IRS by submitting 
Form 433-A or 433-B. 

• If the IRS determines that the 
taxpayer is unable to tap equity 
and has no available income 
after paying necessary, 
allowable expenses, they may 
deem the taxpayer to be 
uncollectible
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Currently Not Collectable (CNC)

What is “CNC” status?

• CNC status allows people in financial hardship situations to defer paying 
their tax bill until their situation improves.

How is CNC status determined?

• For a taxpayer to qualify for CNC, they must demonstrate a financial 
hardship. After paying for the cost of living expenses there will be little to 
no room to pay off an outstanding tax debt.

• For more information on IRS use of “allowable living expenses” see National Taxpayer 
Advocate 2018 Annual Report to Congress, A Study of the IRS’s use of the Allowable 
Living Expense Standards.

https://taxpayeradvocate.irs.gov/Media/Default/Documents/2018-ARC/ARC18_Volume2_02_StudyAllowable.pdf
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Financial Guidelines
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Benefits of CNC Status

• 10-year CSED continues to run (check the transcripts)

• No levy action

• NFTL may still be filed
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Need for Compliance

• What is tax compliance?

• The role of compliance

• Usual order of battle: compliance then collection alternative proposal

• Lets discuss Vinatieri vs. Commissioner (133 T.C. No. 16, 12/21/2009)
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Vinatieri v. Commissioner

• IRS issued final Notice of Intent to Levy 

• TP timely requested a hearing under sec. 6330, I.R.C.

• TP submitted to the settlement officer Form 433-A

• The settlement officer stated in her log that TP meets the criteria to have 
her account reported as currently not collectible because of hardship 

• However, R’s Appeals Office issued a notice of determination to 
proceed with levy, stating that P was not entitled to collection 
alternatives because she had not filed her 2005 and 2007 Federal 
income tax returns (not in compliance)
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Vinatieri v. Commissioner

• TP timely petitioned the tax court, and IRS filed a motion for summary 
judgment

• Court held for the TP, noting the Secretary must release a levy upon all, 
or part of, a taxpayer’s property or rights to property if its determined 
that the levy is creating an economic hardship due to the financial 
condition of the taxpayer. IRC Sec. 6343(a)(1)(D)

• The regulations provide that a levy is creating an economic hardship 
due to the financial condition of an individual taxpayer and must be 
released “if satisfaction of the levy in whole or in part will cause an 
individual taxpayer to be unable to pay his or her reasonable basic living 
expenses.” Sec. 301.6343-1(b)(4),
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Vinatieri v. Commissioner

Impact:

• May want to reverse the order of battle – file the 433 first if the TP is CNC

• Then clean up compliance issues

• Don’t forget CNC’s impact for innocent spouse claims!

• Don’t forget opportunity for successful Offer-in-Compromise after 
obtaining CNC status for your client!

• For more information about OICs, see NTA 2017 Annual Report to Congress, A Study of 
the IRS Offer in Compromise Program, and NTA 2018 Annual Report to Congress, A 
Study of the IRS Offer in Compromise Program for Business Taxpayers.

https://taxpayeradvocate.irs.gov/Media/Default/Documents/ResearchStudies/ARC17_Volume2_03_StudyCompromise-1.pdf
https://taxpayeradvocate.irs.gov/Media/Default/Documents/2018-ARC/ARC18_Volume2_05_StudyOIC.pdf
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Innocent Spouse: Factors for Equitable Relief
• Marital status.
• Economic hardship.
• Knowledge or reason to know.
• Non-requesting spouse’s legal obligation.
• Significant benefit.
• Compliance with income tax laws.
• Abuse
• Physical/mental health
• Financial dominance
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Form 8857

• Often practitioners blow through or skip over

• This is an opportunity 

• Similar planning that you would do for an Offer-in-Compromise

~ Missing Expenses otherwise allowed
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Innocent Spouse Administrative Record

• IRC 6015(e) provides that taxpayers may petition the Tax Court for review 
of an IRS determination of relief from joint and several liability under 
6015(b) [aka traditional IS relief]; 6015(c) [aka relief for separated 
taxpayers]; or 6015(f) [aka equitable relief].

• Taxpayer First Act section 1203 added IRC 6015(e)(7), which provides 
that Tax Court review of any such determination shall be “de novo” 
(anew) but “shall be based upon –
(A) the administrative record established at the time of the 
determination, and 
(B) any additional newly discovered or previously unavailable 
evidence.”
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Questions
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