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Immigration, Employment and Tax Laws
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Taxpayer Basics

• Social Security 
Number

• Individual Tax 
Identification 
Number (ITIN)
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Immigration, Employment and Tax Laws
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Benefits of the ITIN
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Social Security Numbers vs. ITINs
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Earned Income Tax Credit
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Earned Income Tax Credit, cont
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Qualifying Child Credit
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Hope and Lifetime Learning Credits
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Dependency Exemption

• Taxpayers can claim exemptions against 
adjusted gross income for themselves, 
their spouses and dependents. In 2019, the 
amount of each exemption is $4,200.

• Dependent is a qualifying child or a 
qualifying relative.
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Dependency Exemption, cont.
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Affordable Care Act
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Affordable Care Act



15

Compliance Requirements for Undocumented Workers
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Undocumented Aliens
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Compliance Requirements for 
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Individual Taxpayer Identification



19

Individual Taxpayer Identification
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ITIN Issues
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More ITIN Issues
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Taxpayer Identification Number
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Taxpayer Identification Number
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Taxpayer Identification Number
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Deportable Offenses
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Deportable Offenses, cont.
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Deportable Offenses, cont.
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Cancellation of Removal
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Good Moral Character
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Good Moral Character
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Naturalization
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Naturalization, cont.
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Naturalization (cont.)
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Naturalization (cont.)
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Scenario 1
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Residency
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Nonresident Taxpayer

• When Required to File
– Engaged in a trade or business in the U.S. during 

the year
– Exception – if income is wages and the amount is 

less than the personal exemption amount.  2019 = 
$4,200

• When Not Required to File – Reasons to File
– Refund or Credit
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Resident Taxpayer
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Scenario 1 (cont.)
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Taxable Income
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Not Taxable Income
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2019 Income
(No One Can Claim You as Dependent)
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Non-resident Alien Spouse
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Ending Joint Filing with Alien Spouse
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Scenario 1 (cont.)
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Employment Considerations
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Employment Considerations
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Employment Considerations
Employer Responsibilities



51

Civil Penalties
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Civil Penalties
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Civil Penalties
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Criminal Penalties
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Employment Considerations
Employer Responsibilities
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Employee vs. Independent Contractor



57

Taxes - Income
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Taxes – FICA
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Employee Withholding
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Employee Withholding
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Employer-Employee Mismatch
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Showing Reasonable Cause
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Showing Reasonable Cause, Step-by-Step
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Suing the Dishonest Employer, cont.



65

Winning a Section 7434 Claim
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“Willfulness” Defined
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Bringing a Section 7434 Claim
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What Are Trust Funds?

• Trust funds are the 7.65% of the Social Security and Medicare tax 
withheld from an employee’s pay and any income tax withheld from 
the employee’s pay.  
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Trust Fund Recovery Penalties - IRC 6672

• IRC § 6672 allows the IRS to recover “trust funds” withheld from an employee’s 
pay from “any person required to collect, truthfully account for, and pay over any 
tax imposed” and “who willfully fails to collect such tax, or truthfully account for 
and pay over such tax, or willfully attempts in any manner to evade or defeat any 
such tax or the payment thereof.”

• The employer is deemed to be holding these funds in trust for the U.S. 
Government.

• The penalty is referred to as a “100% penalty” which means that the entire 
amount can be recovered against anybody determined to be a “responsible 
person” who willfully fails to collect and pay over such tax.
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Two Elements of IRC § 6672

• Any and all of the following may be found to be a “responsible person.”
• Sole Proprietors
• Partners
• Bookkeepers
• Accounting firms
• Parent companies
• Lenders/Creditors
• Purchasing companies
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Who is a responsible person?

• The term “responsible person” is broad, encompassing anyone responsible for 
collecting, for accounting and paying over taxes to the government.

• Focus is on degree of control that employee or shareholder had over company’s 
affairs and who had the ability to decide who gets paid when.

• Responsibility is a matter of status, duty, and authority.
• The test is a functional one.
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Willfulness 

• Though an individual may have failed to collect and pay over trust fund taxes, he 
or she will not be deemed a responsible person unless the IRS can show the 
failure to collect and pay over the trust funds was willful.

• The IRS’ view is that willfulness exists where “money withheld from employees as 
taxes, in lieu of being paid over to the Government, was knowingly and 
intentionally used to pay the operating expenses of the business, or for other 
purposes.” Revenue Ruling 54-158.

• The fact that there are insufficient funds to pay both employees and taxes is not a 
defense. 
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Tax-Exempt Organizations

• No trust fund penalty liability if:
• Unpaid, volunteer member of any board of trustees or directors of an organization;
• Serves in an honorary capacity;
• Does not participate in the day-to-day or the financial operations of the organization; 

and
• Does not know of the organization’s failure to remit the trust fund taxes.

• IRC § 6672(e)
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Joint and Several Liability

• Anyone responsible is jointly and severally liable for the tax. 
• Each responsible taxpayer has a right of contribution from the other 

responsible parties.  IRC § 6672(d). 
• IRC § 6103(e)(9) allows the IRS to disclose to anyone determined to be a 

responsible person who else is responsible, what collection action was 
taken and how much the IRS collected.

• There is no requirement to collect from the employer first! 
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Refund Claim for Trust Fund Penalties 

• A taxpayer is generally required to pay the full amount of tax assessed for 
the period before filing a refund claim or initiating a refund suit.   

• Employment taxes and the trust fund recovery penalty are “divisible” taxes and 
therefore, not subject to the full payment rule.  See IRC § 6331(i)(2).

• A refund claim can be made after payment of the portion of a trust fund recovery 
penalty that equals the amount due for a single employee for the period at issue. 
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Pre-Sale of Business Due Diligence
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Thank you, Frank Agostino!

• We would like to extend a big thanks to Frank Agostino, Esq. of Agostino 
& Associates, PC, Hackensack, NJ, for creating many of the slides on 
which this presentation is based.  
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